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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

UNITED STATES OF AMERICA )
)

v. ) Criminal No. 01-455-A
)

ZACARIAS MOUSSAOUI )

REPLY TO GOVERNMENT’S POSITION 
ON COMPETENCY AND DEFENDANT’S SELF-REPRESENTATION

In a thirty-seven (37) page submittal styled Government’s Position on Competency and

Defendant’s Self-Representation (“Gov’t. Memo”), the government would have the Court (1) rush

to judgment on the issue of competency to waive the right to counsel; (2) conduct an immediate

inquiry to see if waiver of right to counsel is knowing and voluntary; and (3) if so, grant

Mr. Moussaoui his Faretta right so bound up in restrictions that it is no right at all.

For reasons we explain, it is premature to close the competency inquiry.  The supplemental

report of experts retained by the defense dated June 10, 2002 suggests that further examination is

required, Dr. Patterson’s most recent report notwithstanding.1  Therefore it is also premature to

conduct an inquiry to determine whether the right to counsel has been knowingly and voluntarily

waived. 

If, after further examination it turns out that Mr. Moussaoui is competent to waive his right

to counsel and he proceeds to satisfy the Court that his waiver is knowing and voluntary, he should

then be granted the full benefit of his Sixth Amendment right.  As the government describes this

right, quoting from McKaskle v. Wiggins, 465 U.S. 168, 174, 177 (1984):



2 ‘[T]here will be manipulations . . . lawyers want to say I’m crazy now, then at guilt phase, he’s sane
so they can impose death penalty.”  (June 7, 2002 Report at 5.)

3 Mr. Moussaoui needs a computer if he is to make any use whatsoever of government discovery.  Yet,
he has refused to communicate with counsel concerning that fundamental necessity of defense preparation.
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[Mr. Moussaoui has the right] “to conduct his defense as he sees fit,
to ‘present his case in his own way’ . . . [and] ‘to control the
organization and content of his own defense, to make motions, to
argue points of law, to participate in voir dire, to question witnesses,
and to address the court and the jury at appropriate points in the trial.

(Gov’t. Memo at 17) (citations omitted).  The government, however, proposes restrictions on this

right that render it meaningless.  The Court should refuse to impose these restrictions.  However,

should the Court decide that these restrictions are justified, it should deny the Faretta waiver rather

than compromise other constitutional rights and set this case on a course where a fair trial is

impossible.

I. THE QUESTION THAT BEGS AN ANSWER

At the hearing on April 22, 2002, Mr. Moussaoui accused his current counsel of being in a

conspiracy to kill him.  (Tr. at 5-8.)  He essentially repeats the assertion that his counsel want him

dead in his most recent meeting with Dr. Patterson.2  Yet, if Mr. Moussaoui’s waiver of counsel is

accepted, the government would nevertheless seek to impose current counsel on Mr. Moussaoui in

an expansive standby capacity.  (Gov’t. Memo at 35.)  In this standby capacity, the government

suggests that current counsel could handle certain critical aspects of the proceedings for

Mr. Moussaoui (Gov’t. Memo at 35-36) despite the fact that Mr. Moussaoui currently has no

relationship with them and does not want any.3  The government’s plan blithely glides over this

reality.



4 Dr. Patterson does not elucidate in his report how he determined other persons of Mr. Moussaoui’s
subculture would act or believe as Mr. Moussaoui does in Mr. Moussaoui’s situation.  The Declaration of Imam Sharif
Battikhi which is attached hereto as Exhibit B, suggests that contrary to Dr. Patterson’s view, Mr. Moussaoui is not acting
consistently with the belief system of his subculture.
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There is a fundamental question that must be answered before proceeding further, i.e., why

does Mr. Moussaoui believe that his current counsel are trying to kill him?  Until this question is

answered, no decision should be made on Mr. Moussaoui’s attempted Faretta waiver.  The answer

to the question that begs to be asked has to be one of the following:

1. The belief is a manifestation of paranoid thinking which is the product of mental

illness;

2. The belief is a truly held, but mistaken, belief which is the product of rational thinking

common to a person of his “subculture”;

3. The belief is a combination of (1) and (2); or

4. The belief is not truly held and is a false statement made by Mr. Moussaoui in an

attempt to cynically manipulate the Court into giving him a platform to broadcast religious and

political views.

If numbers one (1) and/or three (3) above be the case, Mr. Moussaoui is not competent to

waive counsel.  If number two (2) above be the case, current counsel should not be foisted upon

Mr. Moussaoui in a role as standby counsel which requires substantial interaction with him.  If

number four (4) above be the case, Mr. Moussaoui’s request to represent himself should be denied.

Dr. Patterson would no doubt opt for the second answer to the question, i.e., that

Mr. Moussaoui’s belief is not the product of mental illness, but is instead a truly held belief which

is supported by his “subculture” and not mental illness.  (June 7, 2002 Report at 9.)4  If that be the
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case, Mr. Moussaoui may be competent to waive counsel, but he will never work with current

counsel even in a standby capacity, and the government’s proposal to set up a procedure whereby

this would be required should be rejected.

Unlike Dr. Patterson, retained defense experts are of the opinion, having reviewed

Dr. Patterson’s June 7, 2002 report,

‘That there is not a sufficient basis at this time to conclude that the
defendant’s desire to proceed pro se is due solely to beliefs that are
supported by his subculture.  While it may eventually prove to be the
case that some of his beliefs are so supported, we are of the opinion
that delusional beliefs, having their influence either autonomously or
in complex interaction with culturally determined political/religious
beliefs, cannot be ruled out at this time, especially within a context
that continues to lack the fruits of a full and adequate forensic health
examination.”

(June 10, 2002 Report at 3.)

These experts see the likelihood that the first and/or third answers to the above question, i.e.,

that Mr. Moussaoui’s conspiratorial, paranoid beliefs about current counsel are the product of mental

illness, may be appropriate.  For reasons set forth below, this possibility must be more authoritatively

and convincingly ruled out than it has been to date before any proceeding which could lead to

accepting a waiver of the right to counsel is commenced.

Finally, should the Court conclude that the answer is number (4) above, i.e., that

Mr. Moussaoui does not really believe that his current counsel are trying to kill him, but that he is

instead expressing such a belief in an effort to manipulate the Court, then his effort to exercise his

Faretta right should be denied.  (See discussion in Gov’t. Memo at 13-14.)  

We note in Dr. Patterson’s report that Mr. Moussaoui makes reference to a Texas lawyer

upon whom Mr. Moussaoui was “waiting [for the lawyer] to get back with Mr. Moussaoui on
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matters they had discussed.”  (June 7, 2002 Report at 5.)  To the extent that Mr. Moussaoui intends

to have counsel of his own choosing in any capacity, his counsel waiver should be denied as not clear

and unequivocal.  To assert the Faretta right, a defendant must clearly and unequivocally inform the

Court that he wants to represent himself and does not want counsel.  United States v. Frazier-El, 204

F.3d 553, 558 (4th Cir.), cert. denied 531 U.S. 94 (2000).  “[A] defendant has no constitutional right

to represent himself and have access to ‘advisory’ or ‘consultive’ counsel at trial,” Thomas v.

Newland, ___ F. Supp ___, 1999 U.S. Dist. LEXIS 1393 at *16 (N.D. Cal. 1999) (quoting United

States v. Kienenberger, 13 F.3d 1354, 1356 (9th Cir. 1994), even if such counsel is retained, United

States v. Hill, 526 F.2d 1019, 1024 (10th Cir. 1975), and any attempted counsel waiver proffered

upon the expectation that there will be assistance from counsel, even in a consultative role, should

be rejected as an equivocal waiver.

II. IT IS PREMATURE TO FORECLOSE THE COMPETENCY ISSUE

Progress is being made on the determination of competency, but we are not there yet.

Dr. Patterson has actually made contact with Mr. Moussaoui, and this is better than where we were.

We still believe a trip to FCC Butner may be necessary, but perhaps not.  Mr. Moussaoui has not yet

submitted to a full psychiatric examination nor answered all of the relevant questions put to him by

Dr. Patterson.  Dr. Patterson’s most recent report is riddled with pertinent mental health evaluation

questions which Mr. Moussaoui refused to answer.  Further, Mr. Moussaoui’s responses to those

questions he did answer raise even more questions than they answer.  Accordingly, experts retained

by the defense still have serious reservations about Mr. Moussaoui’s competence, notwithstanding

Dr. Patterson’s conclusion.



5 Once again, counsel have no idea as to what the defendant is talking about.  Mr. Moussaoui has
repeatedly stated that he has told current counsel nothing of significance.  (April 22, 2002 Hearing Transcript at 16, 21.)
Now he claims counsel are conspiring to kill him to keep him from revealing some heretofore undisclosed secret he wants
to divulge in open court.  If the Court should decline to order further competency evaluations, it must, at least, inquire
ex parte, in camera, into what Mr. Moussaoui is talking about because it may well reveal an inappropriate purpose for
pursuing a Faretta waiver.
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The defense experts note in their June 10, 2002 supplemental report that they agree with

Dr. Patterson’s assertion in his May 31, 2002 report regarding the need for a “full psychiatric

examination” to address the question of mental disease or defense, but observe that the defendant

has succeeded in preventing such an examination, notwithstanding Dr. Patterson’s two (2) hour visit

with him on June 7, 2002.  They also agree with Dr. Patterson’s conclusion that it is impossible to

determine at this time whether Mr. Moussaoui’s statements to Dr. Patterson (regarding his “specific

information regarding the September 11th attacks,” or the “‘conspiracy’ to prevent this information

from becoming known through his court participation” (June 7, 2002 Report at 7) [reflecting

motives/beliefs that are central to the defendant’s desire to proceed pro se]) are based on a delusional

process or not.5  They differ from Dr. Patterson, however, in that they conclude that without such a

determination, it is not possible to determine whether the counsel waiver is knowing and voluntary

or the product of a mental disease or defect.  (June 10, 2002 Report at 1-2.)  These experts conclude

by stating that “Dr. Patterson’s report expands rather than eliminates the bases for continuing

concern that Mr. Moussaoui’s thinking . . . may be inspired by mental disease or defect” and that

“Dr. Patterson’s interview . . . did not constitute an examination of sufficient scope or depth to

answer the Court’s questions . . . with respect to the defendant’s capacity to make a competent

waiver of his right to counsel.”  These concerns need to be addressed, not peremptorily swept away

as the government would have the Court do.
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Mr. Moussaoui should be directed to participate in an examination by experts retained by the

defense to see whether issues of his competency can be put to rest.  If one had a life-threatening

disease and was facing a risky treatment protocol, it would not only be prudent, but perhaps foolish,

not to have a “second opinion.”  Indeed, a responsible professional would probably request such an

opinion himself where, as here,  life or death could hang in the balance.  Given that the government’s

purpose here is to convict and execute Mr. Moussaoui, its contention that Mr. Moussaoui is

competent based on the opinion of a psychiatrist who has had only two (2) hours with him during

which Mr. Moussaoui refused to answer questions necessary to a complete examination should not

be allowed to control where life is at stake.

What we propose here will not delay the trial of this case.  Ordering Mr. Moussaoui to

cooperate with further examinations, and therefore not making a determination on his competency

to assert his Faretta right at this time, need not halt these proceedings.  In proposing that counsel,

even as standby, could represent defendant’s interests at a hearing Mr. Moussaoui would not even

attend, the government states, “[a]s long as standby counsel does not adversely affect the pro se

defendant’s control over the case he presents to the jury, which the Supreme Court has labeled the

‘core of the Faretta right,’ there is no constitutional foul”  (Gov’t. Memo at 34) (citing McKaskle,

465 U.S. at 178).  The government makes this point with regard to motions and proceedings under

CIPA, and says “there would be no violation of a defendant’s Faretta right as standby counsel’s

participation in CIPA proceedings would, by definition, not compromise the defendant’s

preeminence in front of the jury.”  (Gov’t. Memo at 35.)

We agree with the government’s general point, i.e., that counsel, even as standby, could act

for the defendant on certain pre-trial matters, but not as they would apply it to CIPA proceedings.



6 If death were to come off the table during these proceedings; we would be far less concerned with
proceeding with the case on the current record as to competence.

7 Mr. Moussaoui’s failure to cooperate would dictate that his Faretta right would be denied—and the
Court should make this clear to him.  He must not just see the examiners, he must fully cooperate with the examination.
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Because the CIPA hearings are inextricably intertwined with the factual development of the case,

standby counsel could never be an adequate substitute at a CIPA proceeding for a defendant acting

as his own lawyer.  But the point made by the government, i.e., that the core Faretta right is not

compromised by counsel’s participation to the exclusion of the defendant in pre-trial matters,

particularly those that involve purely questions of law, is sound.  Accordingly, matters such as legal

argument on the Death Notice and pre-trial motions which do not require evidentiary hearings could

proceed.6  If Mr. Moussaoui in the interim fully cooperates with the Court’s orders to submit to the

further examination we request, it will only be a short additional time, assuming Dr. Patterson is

correct, until the Court can address other aspects of the Faretta waiver.7  Per McKaskle and the

government, there would be no prejudice to Mr. Moussaoui’s Faretta right in proceeding in this

manner, no delay in the overall proceedings, and the Court would have much greater confidence in

the competency evaluation.  Mr. Moussaoui can continue with the preparation of his defense in the

interim.

Important here is that there is no harm in proceeding in the fashion we suggest, while

rejecting this approach and adopting the rush to judgment advocated by the government brings with

it great risk, i.e., that Dr. Patterson, who concedes reasonable minds might differ, has erred on the

question of Mr. Moussaoui’s competency and, in a death case, the Court might then accept a waiver

of the right to counsel from a defendant who is not competent to give it.



8 “(1) continue to bar the defendant’s access to classified and other
highly sensitive material; (2) withhold the names and addresses
of veniremen and addresses of witnesses it may call in the case
as is permitted under 18 U.S.C. § 3432; (3) limit the defendant’s
access to research materials and closely scrutinize the
defendant’s access to  visitors other than counsel of record; (4)
adopt strict security measures during all court proceedings,
including the trial, such as the use of stun belts or other physical
restraints; (5) briefly delay the public filing of any submissions
by the defendant until they can be reviewed for harmful or coded
messages, and to advise the defendant that he may not pass on
such messages during any court proceedings; (6) that the
defendant not be permitted to cross-examine certain victim
witnesses, and (7) that his participation in any depositions
pursuant to Fed. R. Crim. P. 15, particularly of any foreign
witnesses, be limited or that they be conducted by standby
counsel.”  

(Gov’t. Memo at 29.)
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The government will argue that the Court can make its own diagnosis during an extended

Faretta waiver inquiry.  Counsel urge the Court not to undertake such an effort.  It is only over a

spectrum of many interactions (well over 100 hours) with Mr. Moussaoui that signs of a mental

health issue became manifest to counsel, and even then it took consultation with persons of

appropriate professional training to understand what those signs meant.  Mr. Moussaoui’s

intelligence helps to conceal the underlying problem in any meeting of short duration where he can

appear quite intelligent and engaging.  This is why we question Dr. Patterson’s current opinion and

why we ask the Court not to itself undertake this task.

III. THE GOVERNMENT’S PROPOSED RESTRICTIONS ALLOW ONLY THE
APPEARANCE OF A FARETTA RIGHT

The government advances seven (7) restrictions it would seek to impose on Mr. Moussaoui

if he is allowed to represent himself.8  Two of these, denial of access to sensitive and classified

discovery and limitations on contacts with the outside world, are addressed in our Motion for Access

by Defendant to Classified Information and Sensitive Discovery and for Relief from Special



9 [UNDER SEAL, EX PARTE, IN CAMERA]
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Administrative Measures Concerning Confinement (“Defendant’s Access Motion”).  Imposition of

these restrictions effectively deny Mr. Moussaoui the opportunity “to control the content and

organization of his own case,” McKaskle, 485 U.S. at 177, and, therefore, effectively deny

Mr. Moussaoui the very right he seeks to secure.9

Even assuming arguendo that counsel, acting as standby counsel, had a working relationship

with Mr. Moussaoui, which they do not, they would not be able to share the classified and sensitive

discovery information with Mr. Moussaoui so that he could determine the organization and control

of his own defense.  Such a large part of the discovery is designated either classified or sensitive that

no credible argument can be made that Mr. Moussaoui would be in control of his defense when only

standby counsel would have access to this material.  The government tries to justify the withholding

of information from the defendant with a string cite of cases (Gov’t. Memo at 29-30) which involve

restricting a defendant’s access to certain types of information.  The government neglects to mention,

however, that none of these cases involve a pro se defendant.  Nor do the library access cases cited

at Gov’t. Memo pages 22-23 have anything at all to do with denying a pro se defendant personal

access to discovery, Brady material and witnesses.

The government argues in its papers that restrictions on Mr. Moussaoui’s right to proceed

pro se can be justified because “‘the government’s interest in ensuring the integrity and efficiency

of the trial at times outweighs the defendant’s interest in acting as his own lawyer,’” quoting from

United States v. Frazier-El, 204 F.3d, 559 (4th Cir.), cert. denied, 531 U.S. 994 (2000).  We agree

that there is a “weighing” process to be followed here, but we disagree on what it is that must be

weighed.  



11

Assuming , arguendo, that competence has been determined and the Faretta waiver is being

considered, this weighing process must first begin with a determination as to whether the

government’s security concerns outweigh Mr. Moussaoui’s rights, as a pro se litigant, to himself see

the evidence and the Brady material, i.e., sensitive and classified discovery information, and have

unfettered access to third party witnesses and experts, at least by telephone.  If the Court determines

that the government’s security interests outweigh the defendant’s unfettered exercise of his Faretta

right, the Court must proceed to weigh the corresponding limitation on other constitutional rights

(e.g., Brady v. Maryland, 373 U.S. 83 (1963), California v. Trombetta, 467 U.S. 479, 485 (1984)

(due process constitutionally guarantees access to evidence and to present a defense),  Delaware v.

Van Arsdall, 475 U.S. 673, 678 (1986) (Sixth Amendment guarantee of opportunity for effective

cross-examination)), against the right to proceed pro se.  These other rights, unlike the Faretta right

which is not absolute, are absolute and as we contend in the Defendant’s Access Motion,  are

non-waivable because a defendant who has not seen the information cannot know what it is he is

waiving.  Accordingly, if the Court concludes that it cannot allow Mr. Moussaoui his right to see

sensitive and classified discovery information and have access to third party witnesses for national

security reasons in order to prepare a pro se defense, the Court should then decline to grant the right

to self-representation altogether on national security grounds rather than grant a waiver which would

waive much more than just the right to counsel, it would waive the right to a fair trial.

Respectfully submitted,

ZACARIAS MOUSSAOUI
By Counsel
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Frank W. Dunham, Jr.
Federal Public Defender
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